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NOTES & COMMENTS

Searching for a Solution:
The Future of New York's Juvenile Offender Law

INTRODUCTION

In May 1997, two teenagers were accused of brutally killing a

man in New York City's Central Park.1 The media labeled the 15
year old defendants, Daphne Abdela and Christopher Vasquez,
"butchers" and "baby-faced killers.",2 They were charged in New
Ms.
York County as adults with murder in the second degree.,
the
serving
Abdela pled guilty to manslaughter and is currently

maximum sentence of 39 months to 10 years in prison; Mr. Vasquez
was convicted by a jury of manslaughter and is also serving 39
4
months to 10 years in prison.
The gruesome killing ignited a new round in the battle
between those who advocate for harsher penalties for violent teens
and those who stress the need for rehabilitation. The recent increase
* The author thanks the Honorable Michael A. Corriero, Mollie Faber, Stacey
Gould and Ludwina Normil for their support and encouragement, and their invaluable
assistance in writing this note.
' See Teens PleadInnocent in Central ParkSlaying, TIMES UNION (ALBANY),
July 17, 1997, at B2 (reporting that Daphne Abdela and Christopher Vasquez were
accused of killing Michael McMorrow in Central Park on May 24, 1997); see also
Samuel Maull, Judge Weighs Suppressing Statements in Slaying: Teens'Lawyers Alleges
Inaccuracies, RECORD (NORTHERN NEW JERSEY), Sept. 5, 1997, at A8. The two
defendants allegedly stabbed Michael McMorrow to death, mutilated his body and then
dumped it into a nearby lake. Id.
2 Ellis Henican, More Questions Than Answers in Lurid Case, NEWSDAY,
May 28, 1997, at A4.
3 See Judge Allows Girl's Confession To Be Used in Park Murder Trial, N.Y.
TIMES, Oct. 2, 1998, at B2.
4 See Naomi Toy & Laura Italiano, Baby-Faced Butcher Gets Ten Years;
Ignored Pleas to Own Up to Slay, N.Y. POST, Jan. 26, 1999, at 6.
5 See generally, Michael A. Corriero & Mollie Faber, The Youth Part and
Juvenile Justice, N.Y.L.J., Feb. 4, 1997, at 1. The juvenile courts were originally
designed to act as guardians over our troubled youth, and to assist in their rehabilitation
and socialization. However, as we enter the 21st century, we see a significant change in
the philosophy behind the juvenile justice system. No longer is rehabilitation the goal;
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in the number of violent crimes committed by juveniles, 6 along with
the media's sensational headlines and characterizations, has prompted
public officials to respond with "get tough" legislation. 7 As of 1996,
approximately 30 states "jumped on the bandwagon of harsher
treatment" for juvenile offenders by incorporating increasingly
8
younger defendants within the jurisdiction of the adult court system.
In 1978, New York enacted the Juvenile Offender Law; this
nation's toughest law dealing with children accused of committing
certain violent felony offenses.9 It provides that any 13, 14 or 15 year
old child charged with one of the most serious offenses, such as
murder, rape, robbery or kidnapping, will be tried as an adult and
sentenced to an indeterminate prison tern. 10 Concerned with the
effects of mandatory imprisonment and a felony conviction upon
young teens, the New York legislature allows for some youths
retribution and punishment are now the central focus. Id.
6

See

SENATOR STEPHEN M. SALAND, MEMORANDUM IN SUPPORT OF SENATE

BILL 1404 [hereinafter MEMORANDUM 1404].

7 See Julianne P. Sheffer, Serious and Habitual Juvenile Offender Statutes:
Reconciling Punishment and Rehabilitationwithin the Juvenile Justice System, 48 VAND.
L. REV. 479, 491 (1995). "Get tough" legislation refers to legislative enactments
primarily designed for the purpose of imposing harsher penalties on juvenile offenders by
reducing specific attempts at rehabilitation. Id.
8 See Lisa Stansky, Age of Innocence: More and More States are Telling
Teens, If You Do an Adult Crime, You Serve the Adult Time, 82 A.B.A. J. 60, 61 (1996).
9 See Corriero & Faber, supra note 5. New York's Juvenile Offender law
removes all 13, 14 or 15 year olds accused of the most serious felony offenses from the
jurisdiction of the Family Court and places them under the jurisdictions of the Supreme
Court. Id. See infra note 64 (providing the current New York Juvenile Offender law).
10A juvenile offender who is not adjudicated a youthful offender must be
sentenced to an indeterminate prison term. See N.Y. PENAL LAW §§ 60.10, 70.05
(McKinney 1999). The sentencing parameters for such juvenile offenders are as follows:
for the class A felony of murder in the second degree, the minimum sentence is 5 to life,
the maximum sentence is 9 to life; for the class A felonies of arson in the first degree and
kidnapping in the first degree, a juvenile offender may be sentenced to an indeterminate
term with a minimum of 4 years and a maximum of 15 years, or a minimum of 6 years
and a maximum of 12 years, or any combination in between; for class B felonies, such as
robbery, the minimum sentence is an indeterminate prison term of 1 to 3 years and a
maximum of 3 1/3 to 10 years; for class C felonies, the minimum sentence is an
indeterminate prison term of 1 to 3 years and a maximum of 2 1/3 to 7 years; for class D
felonies, the minimum sentence is an indeterminate prison term of 1 to 3 years and a
maximum of 1 1/3 to 4 years. See Michael A. Corriero, Sentencing Children Tried and
Convicted as Adults, 7 N.Y. ST. B.A. CRIM. JUST. J., 52 n.2 (Summer 1999).
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convicted of a felony to have their criminal convictions replaced with
a youthful offender finding." .Under current New York State law, a
court may use its discretion to determine which youths are eligible for
youthful offender treatment, provided the
youth was not convicted of
12
murder, an armed felony or a sex crime.
Recently, many attempts have been made to limit judicial
discretion in sentencing juvenile. offenders. 13 In 1999, New York
State Senator Stephen M. Saland introduced Senate Bill 1404 for
consideration by the state legislature. 14 Its purpose is to "deal more
effectively with an unwelcome change in the character of juvenile
behavior ....
*,,15 Although the bill's primary focus is to amend the
Family Court Act, it does propose significant changes to the Criminal
Procedure Law with respect to youthful offender adjudication. 6 With
a few limited exceptions, Senator Saland seeks to eliminate youthful
offender treatment for all juveniles convicted of a class B violent
felony. 17 In New York County, the most common offense committed
'A youthful offender adjudication is "not a judgement of conviction, [and]
does [not] disqualify the youth from holding public office or public employment, or from
receiving any license granted by a public authority." See N.Y. CRIM. PROC. LAW §§
720.10, 720.35(1) (McKinney 1999).
12 See ERIC WARNER, 1998/1999 JUVENILE OFFENDER HANDBOOK SuPP.: A
COMPREHENSIVE GUIDE TO THE "J.O. LAW" AND RELATED STATUTES (Looseleaf Law
Publication, Inc. 1997); see also N.Y. CRIM. PROC. LAW § 720.10(3) (McKinney 1999)
(describing the procedure by which a court may adjudicate a youth convicted of armed
felony offense or a sex crime a youthful offender). The court must make special findings
of the record that either (1) mitigating circumstances exist that bear directly upon the
manner in which the crime was committed or (2) the defendant was not the sole
participant in the crime and his/her role was relatively minor, but not so minor as to
constitute a defense to the prosecution. Id.See also N.Y. CRIM. PROC. LAW § 1.20(41)
(McKinney 1999).(defining "armed felony").
13 See generally S. Bill 2379, 1997-1998 Reg. Sess. (N.Y. 1997); S. Bill
1404, 1999-2000 Reg. Sess. (N.Y. 1999).
14See MEMORANDUM 1404, supra note 6.
15Id.
16See S. Bill 1404.
17See MEMORANDUM 1404, supra note 6. Sections 63 and 64 of Senate Bill

1404 seek to amend Criminal Procedure Law § 720 by eliminating youthful offender
status for a "youth convicted of any class B violent felony offense unless mitigating
circumstances exist or the defendant. played a minor role in a multiple offender crime.
This provision extends the restriction that now applies to class B sex offenses and armed
felonies." Id. See also WARNER, supra note 12 and accompanying text.
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by juveniles is robbery in the first degree, a class B violent felony. 18

If passed, this bill would greatly reduce the judge's discretion in
sentencing the majority of youths that appear before him.1 9 Although
Senator Saland rightfully stresses the importance and need for

personal accountability and punishment on par with the severity of the
crime, 20 eliminating a crucial aspect of judicial discretion in
sentencing youths is not the solution. The sentencing judge, through
his/her one-on-one interaction with the child, is in a better position
than the state legislators to determine which youths are capable of
change and, therefore, which youths are2 most deserving of a second

chance and youthful offender treatment. '
This note will focus on the effects of Senate Bill 1404, should
it be enacted. Part I will provide a history of New York's juvenile
justice system, describing possible adjudication currently available
under New York's Juvenile Offender law. 22 Part II will analyze
society's competing interests in dealing with youth crime, particularly,
society's immediate need for protection from violent juvenile
offenders and society's long-term interest in rehabilitative programs
designed to transform troubled youth into productive members of
society.2 3 Part III will describe both the positive and negative effects
of a criminal conviction and a youthful offender adjudication. 24 Part
18 Interview with Mollie Faber, Court Attorney to Honorable Michael A.

Corriero, in New York, N.Y. (Feb. 11, 1999).
'9 See S. Bill 1404. If New York Senate Bill 1404 is passed, a judge will no
longer have the discretion to sentence as "youthful offenders" the majority of juveniles
convicted of robbery, unless mitigating circumstances exist or the defendant's role was
minor, since the new legislation would eliminate youthful offender status for class B
violent felonies. Id.
20 See MEMORANDUM 1404, supra note 6 (discussing the justifications for the
proposed legislation).
21 See 48 Hours: Profiles: Betting Man; Susan Spencer Profiles Judge
Michael Corriero'sApproach to Juvenile Crime Using the Youth Advocacy Project, an
Alternative Form of Incarceration(CBS television broadcast, Oct. 12, 1994) [hereinafter
48 Hours]. When asked how he determines which juvenile offenders are "salvageable,"
Judge Corriero, presiding Judge of New York County's Youth Part, stated that he looks at
all available information pertaining to the child, and "then that kind of liquid, very hard to
grasp interaction between the child and [himself]." Id.
22See infra Part 1.
23 See infra Part I1.
24 See infra Part Ill.
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IV will examine the effects of the proposed legislation on the court's
ability to grant youthful offender treatment.25 Part V concludes that if
enacted, Senate Bill 1404 would be severely detrimental to those
adolescents it affects, as well as to society at large.26
I. THE HISTORY BEHIND NEW YORK'S JUVENILE JUSTICE SYSTEM

In 1824, the New York House of Refuge was created as an
alternative to prison for juvenile delinquents below the age of 16.27
Although established primarily for the purpose of rehabilitation, the
New York House of Refuge was soon criticized for its emphasis on
punishment rather than treatment.28 Children residing within the
House of Refuge were
routinely subjected to physical abuse and
29
solitary confinement.
In 1902, a separate juvenile court, with jurisdiction over
juvenile offenders under the age of 16, was established in New York
County. 30 This court, however, was not an independent court, it was a
subdivision of the adult criminal court system and, therefore, used the
same judges and judicial proceedings found in the adult court.31 In
1909, the state legislature decriminalized offenses committed by
children between the ages of 7 and 16.32 "A child of more than seven
and less than sixteen years of age, who shall commit any act or
omission which, if committed by an adult, would be a crime not
punishable by death or life imprisonment, shall not be deemed guilty
of any crime, but of juvenile delinquency only., 33 In other words,
25 See

infra Part IV.

26 See infra Part V.

27See John N. Kane, DispositionalAuthority and Decision Making in New
York's Juvenile Justice System: Discretion at Risk, 45 SYRACUSE L. REv. 925, 933
(1994).
28 See id. at 931.
29 See id. at 961 n.39.
30 See WARNER, supra note 12, at 1 (discussing the creation of the Manhattan
Children's Court); see also Kane, supranote 27, at 934.
31See Kane, supra note 27, at 934.
32 See Merril Sobie, The Juvenile Offender Act: Effectiveness and Impact on
the New York Juvenile Justice System, 26 N.Y.L. SCH. L. REv. 677, 681 (1981).
331909 N.Y. LAWS, ch. 570 § 92.
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children within this category were no longer subject to criminal
sanctions; instead, they were to receive treatment based upon their
individual needs.3 4 Despite these advances, jurisdiction over juvenile
delinquents remained vested in the adult criminal courts. 35
In 1922, separate and independent juvenile courts, known as
the Children's Court, were established statewide in New York.3 6 For
the first time, all juvenile delinquents under the age of 16, charged
with violations other than those punishable by death or life

imprisonment, were within the exclusive jurisdiction of the Children's
Court. 3 7 Children charged with crimes punishable by death or life
imprisonment remained within the jurisdiction of the adult criminal
court system. 38 Initially, the Children's Court utilized the same
procedures as adult court; for example, due process was required in all
delinquency proceedings, delinquency had to be proven beyond a
reasonable doubt and jury trials were an option. 39 However, by the
1930's, the due process procedures utilized in the Children's Court
were relaxed. 40 For example, in 1932, the New York Court of
Appeals held that the right against self-incrimination no longer
applied in delinquency proceedings.41 In fact, criminal procedures
were abandoned altogether, and the more relaxed evidentiary
standards of civil proceedings were adopted.42

The driving force

behind these changes was the doctrine of parens patriae.3

The

34See Sobie, supranote 32, at 681-682.
35Within New York City, jurisdiction over juvenile delinquents was vested in
the Court of Special Sessions, a court traditionally used to hear adult misdemeanor cases.
Outside of New York City, in jurisdictions with no established court part to hear juvenile
delinquency cases, jurisdiction was vested in the adult criminal courts. See id. at 682.
36 In 1922, the New York State legislature enacted the Children's Court Act,
which established separate and independent court parts for children in counties outside of
New York City. See 1922 N.Y. LAWS, ch. 547. In 1924, the legislature created a separate
court part for children within New York City. See 1924 N.Y. LAWS, ch. 254.
37See WARNER, supra note 12.
" See id.
39See Kane, supra note 27, at 935.
40See id
41People v. Lewis, 260 N.Y. 171 (1932).
42 See id.
43 See Martin L. Forst & Martha-Elin Blomquist, Cracking Down on
Juveniles: The Changing Ideology of Youth Corrections, 5 NOTRE DAME J.L. ETHICS &
PUB. POL'Y 323, 324 (1991). Parenspatriae is defined as "the responsibility of the state

20001

SEARCHING FOR A SOLUTION

641

court's role was no longer to punish the troubled child but, rather, to
save him from embarking on a life of crime.44 As a result, the
procedural safeguards afforded to defendants in criminal proceedings
were no longer necessary in delinquency hearings since such hearings
sought to help the child, not punish him.45
By 1948, only children 15 years of age or older, charged with
a crime punishable by death or life imprisonment, remained within the
jurisdiction of the criminal court system.4 6 However, if the court
believed that such a child should be treated as a delinquent, through
power, it could transfer the child's case to
the use of its discretionary
47
the Children's Court.
Family Court eventually replaced the Children's Court in
1962.48 Original and exclusive jurisdiction over children at least 7
years old and less than 16, who were charged with an offense that
would be a crime if committed by an adult, was vested in Family
Court.4 9 Similar to the Children's Court, Family Court did not have
jurisdiction over children 15 years of age or older who were charged
with a crime that, if committed by an adult, would be punishable by
death or life imprisonment, unless the presiding judge in criminal
court issued a removal order.5 ° In 1967, with the enactment of the
revised penal law, all children under the age of 16 were no longer
criminally responsible for their behavior.51
However, during the late 1960's and early 1970's, the tide
began to shift and juveniles were once again afforded the procedural
to care for persons who are unable to care for themselves or whose families are unable to
care for them." Id. at 325. Juvenile court judges were granted the authority to assert the
state's role as guardian over juvenile offenders. Id.
44 See Lewis, 260 N.Y. at 177. The court held that the "state was not seeking
to punish a malefactor. It was seeking to salvage a boy who was in danger of becoming
one." Id.
45See id.
46 See WARNER, supra note 12.
47 See id. Removal is a "process by which jurisdiction over procedures
involving a juvenile offender is transferred to Family Court for juvenile delinquency
proceedings." See N.Y. CRIM. PROC. LAW § 725 (McKinney 1999).
481962 N.Y. LAWS, ch. 686.
49See WARNER, supra note 12.
50See id.; see also supra note 47 and accompanying text.
51 See WARNER, supra note 12.
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due process protections guaranteed to adult defendants.52 For
example, the United States Supreme Court held that juveniles in all
delinquency proceedings were guaranteed the right to notice of
charges, to counsel, to confrontation and cross-examination of
witnesses, to the privilege against self-incrimination, and to proof of
delinquency beyond a reasonable doubt.5 3 Thus, the informal, quasijudicial nature of New York's juvenile justice system was discarded
and replaced with a system characterized by formal procedural
safeguards on par with those of the adult court.
The most sweeping changes to New York's juvenile justice
system occurred during the 1970's, beginning with the enactment of
the Juvenile Justice Reform Act of 1976, also known as the
Designated Felony Act.54 This Act required the Family Court to
consider the community's need for protection from violent children,
as well as the needs and best interests of the individual child in all
delinquency proceedings. 55 It established a system of classification
for all juvenile delinquents, based upon the child's age and the nature
of the offense; for example, all 14 and 15 year olds charged with a
designated felony act, such as murder, rape or robbery, were subjected
to stricter punishments, including a maximum 5 year restrictive
placement. 56 Another significant change under the new Act was the
authorization of district attorneys to act in lieu of presentment
agencies in Family Court in all cases involving designated felony
acts.57 Furthermore, a separate court part was created in New York
52See Kane, supra note 27, at 926 (referring to several landmark cases
decided by the Supreme Court that restored many of the due process rights afforded
adults to juveniles in delinquency proceedings, specifically, In re Gault, 387 U.S. 1
(1967), In re Winship, 397 U.S. 38 (1970), and Kent v. United States, 383 U.S. 541
(1966)).
53 In re Gault, 387 U.S. 1 (1967); In re Winship, 397 U.S. 358 (1970); Kent
v. United States, 383 U.S. 541 (1966).
54 1976 N.Y. LAWS, ch. 878. See Franciszka Monarski, Rehabilitation vs.
Punishment: A Comparative Analysis of the Juvenile Justice Systems in Massachusetts
andNew York, 21 SUFFOLK U. L. REv. 1091, 1108 (1987).
55 See WARNER, supra note 12.
56See generally Kane, supra note 27, at 937-938; WARNER, supra note 12.

57 A presentment agency is "the agency or authority ... responsible for
presenting a juvenile delinquency proceeding." See N.Y. FAM. CT. § 301.2 (McKinney
1998). See also Sobie, supra note 32, at 686.
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58
City to handle all of the county's cases involving such acts.

The definition of "designated felony acts" was expanded in
1978 to include all 13 year old children charged with murder, rape or
robbery, as well as any child from the age of 7 to 15 accused of
committing a felony act, provided the child had a prior record of
delinquency. 59 Despite these changes, jurisdiction over all juvenile
delinquency proceedings remained vested in the Family Court.6°
However, on September 1, 1978, jurisdiction over 13, 14 and
15 year olds accused of the most serious felony offenses was removed
from Family Court and vested in the Supreme Court. 6' With the
enactment of the Juvenile Offender law, 13, 14 and 15 year old
58 See WARNER,

supra note 12.

59 A designated felony offense is an act, which if done by an adult, would be

a crime. These are: (1) murder in the first degree (N.Y. PENAL LAW § 125.27), murder in
the second degree (N.Y. PENAL LAW § 125.25), kidnapping in the first degree (N.Y.
PENAL LAW § 135.25), or arson in the first degree (N.Y. PENAL LAW § 150.20), if
committed by a person 13, 14 or 15 years of age; (2) assault in the first degree (N.Y.
PENAL LAW § 120.10), manslaughter in the first degree (N.Y. PENAL LAW § 125.20), rape
in the first degree (N.Y. PENAL LAW § 130.35), sodomy in the first degree (N.Y. PENAL
LAW § 130.50), aggravated sexual abuse (N.Y. PENAL LAW § 130.70), kidnapping in the
second degree, but only where the abduction involved the use or threat of use of deadly
physical force (N.Y. PENAL LAW § 135.20), arson in the second degree (N.Y. PENAL LAW
§ 150.15), or robbery in the first degree (N.Y. PENAL LAW § 160.15), if committed by a
person 13, 14 or 15 years of age; (3) attempt to commit murder in the first or second
degree or kidnapping in the first degree committed by a person 13, 14 or 15 years of age;
(4) burglary in the first degree (N.Y. PENAL LAW § 140.30), burglary in the second degree
(N.Y. PENAL LAW § 140.25(1)), robbery in the second degree (N.Y. PENAL LAW §
160.10(2)), criminal possession of a weapon in the third degree, where such a firearm is
possessed on school grounds (N.Y. PENAL LAW § 265.02(4)), or criminal possession of a
weapon in the second degree, where such a firearm is possessed on school grounds (N.Y.
PENAL LAW § 265.03), if committed by a person 14 or 15 years of age; (5) assault in the
second degree (N.Y. PENAL LAW § 120.05), or robbery in the second degree (N.Y. PENAL
LAW § 160.10), if committed by a person 14 or 15 years of age but only where there has
been a prior finding by a court that such person has previously committed an act which, if
committed by an adult, would be the crime of assault in the second degree, robbery in the
second degree or any designated felony act specified in paragraph (1), (2) or (3), of this
subdivision regardless of the age of such person at the time of the commission of the prior
act; or (6) other than a misdemeanor committed by a person at least 7 but less than 16
years of age, but only where there has been two prior findings by the court that such
person has committed a prior felony. See N.Y. FAM. CT. § 301.2 (McKinney 1998).
60 See WARNER, supra note 12.
61 See Corriero & Faber, supra note 5, at 1 (discussing the enactment of the
Juvenile Offender law).
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children charged with crimes such as murder, rape, assault, robbery or
62
arson were held criminally responsible for their actions.
Rehabilitation for juvenile offenders was no longer the court's
primary focus - children who committed serious felony offenses
were now going to be treated as adults.63
The enactment of the Juvenile Offender law brought with it
the demise of special court parts, known as "youth parts. 64
Previously established in 1943, in direct response to new legislation
calling for the separate treatment of "youthful offenders," youth parts
segregated youthful offender proceedings from adult criminal
proceedings.65 Designed to shield children from the stigma of a
criminal conviction, youthful offender treatment, as opposed to a
criminal conviction, provides for sentencing alternatives unavailable
to adult offenders, including sealed records and non-criminal
convictions. 66 Youthful offenders were defined as persons aged 16
through 19 with no prior felony convictions, who committed a crime
62The Juvenile Offender law encompasses the following offenses: (1) murder
in the second degree (N.Y. PENAL LAW § 125.25(1), (2)) committed by a 13, 14 or 15 year
old, and, if committed by a 14 or 15 year old, felony murder, provided the underlying
crime is one for which the defendant is criminally responsible (N.Y. PENAL LAW §
125.25(3)); (2) arson in the first degree (N.Y. PENAL LAW § 150.20); (3) kidnapping in
the first degree (N.Y. PENAL LAW § 135.25); (4) aggravated sexual abuse (N.Y. PENAL
LAW § 130.70); (5) arson in the second degree (N.Y. PENAL LAW § 150.15); (6) assault in
the first degree (N.Y. PENAL LAW § 120.10(1), (2); (7) attempted kidnapping in the first
degree (N.Y. PENAL LAW § 110/135.25); (8) attempted murder in the second degree (N.Y.
PENAL LAW § 110/125.25); (9) burglary in the first degree (N.Y. PENAL LAW § 140.30);
(10) burglary in the second degree (N.Y. PENAL LAW § 140.25(1) (a)-(d)); (11)
manslaughter in the first degree (N.Y. PENAL LAW § 125.20); (12) rape in the first degree
(N.Y. PENAL LAW § 130.35(1), (2); (13) robbery in the first degree (N.Y. PENAL LAW §
160.15); (14) robbery in the second degree (N.Y. PENAL LAW § 160.15(2)(a), (b)); (15)
sodomy in the first degree (N.Y. PENAL LAW § 130.50(1), (2)); (16) criminal possession
of a weapon in the second degree, where such weapon is possessed on school grounds
(N.Y.PENAL LAW § 265.03); .(17) criminal possession of a weapon in the third degree,
where such weapon is possessed on school grounds (N.Y. PENAL LAW § 265.02). See id.
at 4 n.9; supra note 10.
63See Kane, supra note 27, at 94 1; Corriero & Faber, supra note 5, at 1.
64 See Michael A. Corriero, Youth Parts: Constructive Response to the
Challenge of Youth Crime, N.Y.L.J., Oct. 26, 1990, at 1.
65 The new legislation specifically mandated that all youthful offender
proceedings be conducted in court parts or chambers that are separate and apart from
those court parts used for adult criminal proceedings. See id.
66 See id.
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not punishable by death or life imprisonment and who were deemed
eligible for youthful offender treatment in the discretion of the court.6 7
Since this new legislation called for separate court parts for youthful
offender proceedings, "youth parts" were established.68
The separation of youthful offenders from their adult
counterparts was premised on the belief that adolescents, unlike
adults, were impressionable and that courts, with the proper resources,
could identify and separate those youths that presented little threat to
the community from those "psychopathic first offenders who need[ed]
institutional treatment." 69 The Department of Probation assisted the
youth parts in ascertaining which youths were eligible for youthful
offender treatment by routinely conducting preliminary investigations
70
into each youth's background, including any prior criminal history.
If the court found a youth eligible for such treatment, the child would
be processed from the outset as a youthful offender and, if convicted,
a youthful7 1 offender adjudication would replace a criminal
conviction.
A youthful offender adjudication replaces a criminal
conviction with a confidential record referred to as a "finding." 72 This
"finding" shields the child from both the stigmas of a criminal
conviction and the negative consequences that flow from such a
conviction.7 3
One significant purpose of the youthful offender
legislation was to provide alternative sentencing schemes not
available to adult offenders.74 Such alternatives were based, in part,
on the assumption that courts could affect the behavior of children,
67 To further the protective nature of the Youthful Offender Act, the
legislature insured the privacy of the proceeding through mandating that all records be
sealed and by substituting a criminal conviction, which would permanently stigmatize the
child, with a youthful offender finding. See. id.
68 See id.

69"We must make an effort to identify the youthful offender with good moral
potential who can safely be returned to the community, from the hairtrigger psychopathic
first offender who needs institutional treatment." Corriero, supra note 64, at I (quoting
Judge Irvin Ben Cooper).
70 See id.
71 See id.
72 See id

73 See supra note 11 and accompanying text.
74 See Corriero, supra note 64, at 1.
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since children, unlike adults who may already be firmly set in their
ways, were capable of growth and change. 75 With the proper
resources, the youth part could establish a sentencing regime that
would not only hold the child accountable for his actions, but
rehabilitate him as well. 76 The success of the youth part depended
largely upon the ability of the judge to ascertain enough information
regarding each defendant's background and character in order to make
an appropriate determination of the degree of assistance required and,
therefore, success depended primarily upon the availability of
appropriate resources. 77 Since its inception in 1943, the availability of
resources was hampered by the growing number of arrested
adolescents, reduced funding and lack of faith in the court's ability to
transform juvenile offenders. 78 This became clear in 1971 when the
original youthful offender legislation was repealed and replaced by
our present Youthful Offender law.79
Unlike the previous legislation that called for the early
identification of eligible youths for youthful offender treatment, the
current law postpones such a determination until the time of
sentencing. 80 Although the new law did not mandate separate court
parts for youthful offender proceedings, the criminal courts, pursuant
75 See id. at I (referring to adolescents as "malleable, i.e. they possess the
capacity to change, to be influenced, to grow").
76 Youth parts were able to bring together, in a single forum, various
resources, such as programs and counseling services aimed to assist the child through the
rehabilitative process. See id. at 1.

71 "The potential of the youth court procedure rests on the degree of
knowledge which the court can secure of the youth's character and background and the
help which it can give him in mastering his impulses, resisting the force exerted by
associates and environment which tend to pull him into temptation, and through positive
action and right living gain a stabilized personality and a sound attitude toward
community standards." See id. at 1 (quoting Judge Irvin Ben Cooper).
78 See id. at 1.
79 See Corriero, supra note 64, at 1. Under current law, a "youthful offender"

is "a person charged with a crime alleged to have been committed when he was at least
sixteen years old and less than nineteen years old or a person charged with being a
juvenile offender ....
N.Y. CRIM. PROC. LAW § 720.10(1) (McKinney 1995). See also
supra note 62 and accompanying text.
80 See Corriero, supra note 64, at 1. By postponing the decision whether to
grant youthful offender treatment until the time of sentencing, the court saves valuable
resources and reallocates them in a more productive manner. Id.
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to local court rules, continued the operation of such parts. 81 However,
with the enactment of the Juvenile Offender law in 1978, the
legislature mandated adult treatment for 13, 14 and 15 year olds
charged with certain felony acts, but did not mandate separate court
parts to hear such cases. 82 Therefore, juvenile offenders, including
those eligible for youthful offender treatment, were processed
alongside adult defendants. 83 The creation of individual youth84parts
was left to the discretion of the chief administrator of the courts.
In 1992, as a response to the long delays and overcrowding of
detention centers, as well as the increased costs of detention, a youth
part was established in New York County to handle all the County's
juvenile offender proceedings.85 Unlike the adult court system, where
juvenile offenders were randomly assigned to one of 57 judges, today,
one judge presides over Manhattan's Youth Part and hears all cases
involving juvenile offenders, as well as their co-defendants regardless
of their age. 86 One significant objective of the Youth Part is to
offenders and
increase the number of children adjudicated youthful
87
programs.
incarceration
to
alternative
placed in
A juvenile offender convicted of less than a class A felony,
who does not need any supervision, treatment or confinement, as well
as any youth at least 16 years of age and less than 19 years old at the
time of the crime, may be adjudicated a youthful offender.8 8 This
allows the defendant to avoid a criminal conviction, receive a lesser
sentence and have the record sealed.89 It is within the sole discretion
81See id.
82 See id.
83See id.
84See 22 N.Y. CoMp. CODES R. & REGS. tit. 22 § 200.2(b) (1999) (stating

that "there shall be such parts as may be authorized to be established from time to time by
the Chief Administrator of the Courts").
85 See Corriero & Faber, supra note 5, at 1; New Part Set Up for Cases
Against Violent Youth, N.Y.L.J., Oct. 26, 1992, at 1.

86 See Corriero & Faber, supra note 5, at 1.

87 See id.
88 See WARNER, supra note 12.
89See id. The underlying rationale of youthful offender treatment is to avoid

"stigmatizing youths between the ages of 16 and 19 with criminal records triggered by
hasty or thoughtless acts which, although crimes, may not have been the serious deeds of
hardened criminals." People v. Drayton, 350 N.E.2d 377, 379 (N.Y. 1976).
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of the court to decide whether a child is worthy of youthful offender
status and, whether such an adjudication would promote the interests
of justice. 90

In making such a determination, the court considers the nature
of the offense, whether the victim suffered any physical injuries, the
defendant's role in the offense, the defendant's prior criminal history,
as well as the recommendations of both the prosecutor and the defense
91
counsel with regards to sentencing and youthful offender treatment.
In New York County, if a disposition is reached between the parties
and the court finds it acceptable, the defendant will plead guilty and
sentence will be postponed in order to allow the defendant to prove
92
himself worthy of youthful offender treatment and probation.

During this period of postponement, the child is placed in an
alternative to incarceration program such as the Youth Advocacy
Project (YAP), 93 where he must abide by the rules set forth by the
court and the program, such as mandatory school attendance and
curfew. 94 If the child breaks the rules, he will be brought back into
court immediately and face the possibility of imprisonment, forfeiture
of youthful offender adjudication and a felony conviction. 95 If,
however, the child successfully completes the program,
he will be
96
adjudicated a youthful offender and placed on probation.

90 The decision "whether to grant youthful offender treatment lies within the

sound discretion of the sentencing court." People v. Cruickshank, 484 N.Y.S.2d 328
(N.Y. App. Div. 1985).
91See Corriero & Faber, supra note 5, at 4.
92See id.

93 The Youth Advocacy Project (YAP) is one of several alternative programs
used by New York County's Youth Part. See 48 Hours, supra note 21. As an alternative
to incarceration, YAP provides eligible youth with "community-based intensive
supervision and case management." WARNER, supra note 12, at 102. Eligible youth are
provided with educational and career counseling, as well as individual counseling
sessions. See WARNER, supra note 12, at 102-103..
94 See 48 Hours, supra note 21 (featuring an employee of the Youth
Advocacy Project advising a group of adolescents that they either abide by the program's
rules or go back to jail).
95 See Corriero & Faber, supra note 5, at 4. Nonconformance with either the
conditions of release set forth by the judge or the program's rules, may result in an
indeterminate sentence, the maximum of which may be longer than the, original sentence
recommended by the prosecutor, and forfeiture of youthful offender treatment. Id.
96 See id.
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Within the parameters of youthful offender treatment, a

juvenile offender may also be given a split sentence. This means that
the child will serve a specified amount of time in prison and then be

released into a program in order to prove himself worthy of probation
and youthful offender treatment. 97 This may occur in a situation
where a child demonstrates the capacity for personal growth and

change and, pleads guilty to a charge that nevertheless requires the
child to serve some time in prison due either to the severity of the
crime or the defendant's role in it. 98 If, however, the child is found
guilty by either a plea or conviction and is ineligible for youthful
the court will administer the
offender treatment and probation,
99
appropriate prison sentence.

II. SOCIETY'S COMPETING INTERESTS: REHABILITATION V.
PUNISHMENT'

00

A. Rehabilitation
Rehabilitation and individualized justice were the traditional
goals of the American juvenile justice system.' 0 Early advocates of
97 See generally Pirro v. Angiolillo, 675 N.E.2d 1189 (N.Y. 1996). A split
sentence consists of a period of incarceration, coupled with a term of probation or
conditional discharge. Id.
98 Interview with Mollie Faber, Court Attorney to Honorable Michael A.
Corriero, in New York, N.Y. (Feb. 11, 1999).
99 See id.
100There are two principal opposing theories of reform for the juvenile
justice system: (1) increase efforts aimed at rehabilitation or (2) increase punitive
measures toward juvenile offenders. Those states that advocate rehabilitation as the goal
of their juvenile justice system have increased the availability of alternative to
incarceration programs for their juvenile offenders and have reserved detention centers
for only the most violent offenders. Those states that advocate for more punitive
measures have discarded rehabilitation as a goal, and have lengthened the period of
incarceration for juveniles, as well as expanded the jurisdiction of the adult court over
increasingly younger defendants for a wider variety of crimes. See David M. Altshculer,
Tough and Smart Juvenile Incarceration: Reintegrating Punishment, Deterrence and
Rehabilitation, 14 ST. Louis U. PUB. L. REv. 217 (1994).
1o1See Forst & Blomquist, supra note 43, at 324. The public's interest in
rehabilitation is "profound and longstanding." In re Meleick H., 647 N.Y.S.2d 669, 673
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rehabilitation believed that minors, due to their inherent immaturity,
could not be held responsible for their actions. 10 2 Instead, it was the
state's duty to ensure that each child had an opportunity to fully grow

and develop as a human being. 10 3 Children were forced to attend
school, prohibited form working, and treated with sensitivity,
understanding and compassion when
they made mistakes and found
10 4
themselves in trouble with the law.
Today, society holds on to many of these traditional beliefs.
For example, children, by virtue of their age, are prohibited from

engaging in activities such as drinking, driving, and voting because
05
society deems them incapable of making mature, rational decisions. 1
However, as children mature and develop through adolescence,

society entrusts them with increased responsibilities.' 0 6

This,

however, does mean that adolescents should be treated as adults in all
situations. Adolescence is a period of transition, growth and change.
During this time, adolescents are prone to make mistakes, but
hopefully with the proper guidance and support, they will learn
from
07
their mistakes and develop into mature, responsible adults.'
The theory behind rehabilitation stems from the traditional
belief that children are "unwilling victim[s] of influences beyond
[their] control."' 0 8 As such, courts sought to "rescue" children from
(N.Y. Fain. Ct. 1996). Rehabilitation is premised on the idea that a child who commits a
delinquent act can be salvaged from a life of crime by changing the child's goals, values,
and ways of thinking. See Scheffer, supra note 7, at 482.
102See Scheffer, supra note 7, at 482.
103See Forst & Blomquist, supra note 43.
104 See id.
Compulsory education laws, child labor laws, and the
establishment of the juvenile court were methods used by the state to ensure that each
child received an opportunity to develop psychologically, mentally and morally. Id.
'o'
See id. at 326.
106 See id. at 326, 327 (describing adolescence as a period of transition from
total dependency, immaturity and nonresponsibility associated with childhood, to the full
independence, maturity and responsibility found in adulthood).
107Although adolescents are better equipped to make more rational decisions
than younger children, they have not yet obtained the life experience, reason and maturity
of adults and, therefore, should not be treated as adults. See id. Adolescents need to be
"pushed along by degrees toward the moral and legal accountability that we consider
appropriate to adulthood." F. ZIMRING, THE CHANGING LEGAL WORLD OF ADOLESCENCE
95-96 (1982).
108Kelly Keimig Elsea, The Juvenile Crime Debate: Rehabilitation,
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the vices that surround them and to deter them from engaging in
future crimes. 10 9 Instead of punishment, courts focused on ways to
protect the best interests of the child and implemented intervention
programs designed to assist the child through the process of
rehabilitation. 10
Unfortunately, many people have become
disillusioned by the concept of rehabilitation."' Increased rates of
recidivism among juvenile offenders,12 coupled with the increasingly
violent nature of juvenile crime, support the belief that juvenile
offenders are not merely victims
of societal influences but, rather,
"willful perpetrators" of crime." 3

Many states are moving toward more punitive approaches in
the fight against juvenile crime.11 4 Punitive measures focus on the
offense, not the individual characteristics of the perpetrator and
assume that the juvenile offender is a "responsible actor [making]
voluntary prohibited choices," and, as such, deserves to suffer the
consequences." 5 Although this may satisfy society's need for
retribution, it does
not provide a workable solution to the problem of
116

juvenile crime.

Punishment,or Prevention, 5 KAN. J.L. & PUB. POL'Y 135, 138 (1995).
109See id. at 138 (discussing the philosophy behind rehabilitation).
110The child's conduct was believed to be the "natural result of causes
beyond his control and required helpful intervention rather than punishment." Id.
'11See generally Edward Pabon, Think Before TreatingAdolescents as Adult
Criminal, STAR-LEDGER (NEWARK), Sept. 22, 1998, at 18 (stating how many people are
concerned with the inability of the juvenile justice system to rehabilitate juvenile
offenders).
112See Michael Fendrich & Melanie Archer, Long-term Rearrest Rates in a
Sample of Adjudicated Delinquents: Evaluating the Impact of Alternative Programs,
PRISON J., Dec. 1, 1998, at 360389.
113Elsea, supra note 108 (describing juvenile offenders as "willful
perpetrator[s] rather than . . . victim[s] of societal influences and hardships"). See
generally Joseph F. Yeckel, Violent Juvenile Offenders: Rethinking Federal Intervention
in Juvenile Justice, 51 WASH. U. J. URB. & CONTEMP. L. 331 (1997) (stating that over the
past ten years, there has been a rise in violent juvenile crime).
114See Scheffer, supra note 7, at 482, 484. Punishment is now a major goal
of the juvenile justice system. Id.
115See Elsea, supra note 108. Treatment focuses on a variety of factors,
including the mental health and personal characteristics of the individual offender;
whereas punishment focuses primarily on the actual offense allegedly committed by the
defendant. Id.
116See Altschuler, supra note 100, at 231 (discussing how incarceration alone
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Advocates for rehabilitation argue that societal factors, such as
17
poverty, abuse and neglect are the root causes of juvenile crime.
Without programs designed to strengthen a child's ability to cope with
these outside influences, children. are unlikely
to succeed once
1 8
released from the supervision of the courts. '
B. Punishment

Throughout the nation, juvenile courts are becoming
increasingly punitive as legislators enact tougher laws mandating
adult prosecution for young offenders.1 9 Legislators insist that they
are responding to the public's demand to get tough on juvenile
crime.120 Although it appears the public supports trying juveniles
accused of the most violent crimes in adult court, it is not clear that
the public wants juveniles incarcerated in adult facilities or, sentenced
to harsh terms of imprisonment. 12 1 What is clear is the public's desire
to hold juveniles accountable for their actions
yet, allow for
22
rehabilitation wherever and whenever possible.
Those who advocate for harsher treatment of juvenile
offenders believe the current system of juvenile justice, with its
emphasis on rehabilitation, has failed. 23 They argue that juvenile
courts have been too lenient on young offenders, particularly young
offenders convicted of serious crimes.' 24 For example, supporters of
this position point to instances where juveniles who were convicted of
violent offenses were released after serving less time in prison than
will never successfully prepare a youth for his/her inevitable return to society).
117See Scheffer, supranote 7, at 482.
118
See id.
119 See id. at 484.

120See Linda Giardino, Statutory Rhetoric: The Reality Behind Juvenile
JusticePolicies in America, 5 J.L. & POL'Y 223, 236 (1996).

121See id. at 236.
122See id.
123See Michelle India Baird & Mina B. Samuels, Justice For Youth: The

Betrayal of Childhood in the United States, 5 J. L. & POL'Y 177, 181 (1996).

Many

people criticize the juvenile justice system as being too lenient and too focused on
rehabilitation, without being an effective tool for prevention and, therefore, advocate for
punishment as the new philosophy for dealing with juvenile crime. Id.
124See id. at 181; see also Forst & Blomquist, supra note 43, at 332.
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youths convicted of less serious offenses.1 25 Furthermore, advocates
of harsher penalties point to society's need for self-protection from its
violent "predators," regardless of their age, as well as the
26
philosophical belief in retribution for all criminal offenders. 1
Out of fear, many Americans seek protection from young
people. 127 Proponents of harsher treatment argue that punishing
juvenile offenders as a means of protecting society serves two goals,
deterrence, both specific and general, and incapacitation. 128 Specific
deterrence justifies punishment only when it serves to reduce the
likelihood of the same offender committing another crime in the
future. 129 General, deterrence justifies punishment only when it serves
to deter others from committing crimes.' 30 Although incarceration is a
useful tool for incapacitating the offender and, thereby protecting
society by physically removing the defendant from the community, it
very rarely promotes deterrence. 131
Retribution is another goal of punishment.' 32 Its sole purpose
13 3
is to punish the. offender because he or she "deserves" it.
Proponents of retribution believe that punishment should be in
proportion to the offender's moral culpability;, punishment should not
be concerned with rehabilitation or deterrence. 134 In the past, the
notion of retribution was rejected by the juvenile justice system
because its emphasis on moral culpability as the sole measure for
punishment was contradictory to the juvenile justice system's goal of
125See id. at 332.

126See generally Sheffer, supra note 7, at 485. The goal of punishment is to
protect society and, encompasses the theory of retribution. Id.
127See Giardino, supra note 120, at 228; Sheffer, supra note 7, at 485.
Society uses punishment as a means of self-protection from violent juvenile offenders.
Id.
128See Sheffer, supra note 7, at 484-485.
129 See id. at 486 n.28 (defining general and specific deterrence).
130See id.

131See Altschuler, supra note 100, at 218 (stating that deterrence is not
generally promoted or enhanced through incarceration or institutionalization).
132See Sheffer, supra note 7, at 487 (stating that the goal of punishment
includes retribution or "just desserts").
133See id. (describing how the "pure" supporter of retribution justifies
punishment solely on the ground of whether the offender deserves it).
134See id.
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rehabilitation and belief that children, due to their immaturity were
not responsible for their actions.' 35 Although the majority of states
continue to reject retribution as its primary goal, some states,
including New York, have incorporated retributive principles
into
36
their juvenile justice legislation's statement of purpose. 1
C. ReconcilingRehabilitationwith Punishment

The goal of every juvenile justice system should be to strike a
balance between rehabilitation and punishment.' 37 Whether the child
is tried as an adult or as a juvenile, society's need for protection and
desire for retribution must be weighed against the goals of
rehabilitation.' 38 The problem is, however, that advocates for tougher
legislation focus primarily on punitive139and retributive goals, without
any regard for the need to rehabilitate.
Many people believe that incarceration should be used only
for the most violent and dangerous juveniles.140 Nonviolent juveniles,
they argue, should be placed in intermediate sanction programs, such
as group homes, foster care, intensive probation or day treatment
centers, thus, leaving expensive and limited institutional space for
those juveniles deemed to be most dangerous. 14 1 Although
135The Progressive reformers who founded the juvenile court at the turn of
the 20th century ignored the philosophy of retribution since it conflicted with their
primary goal of rehabilitation and firm belief that children were not fully culpable for
their behavior. See id.
136See Sheffer, supra note 7, at 487-488; See also MEMORANDUM 1404,
supra note 6 (stating juveniles should be held "accountable for violating the law, [and
their] penalties should be commensurate with the severity of the criminal act.").
137 See Altschuler, supra note 100, at 219 (stating that the challenge for the
juvenile justice system should be to balance the need for punishment by incarceration
with the goals of rehabilitation and deterrence).
138See id.

139The whole purpose of get tough legislation is to eradicate the notion that
courts are too lenient with juvenile offenders. Such legislation is supposed to be harsh,
demanding, depriving and retributive, anything less would undermine the purpose of the
punishment being sought. See id. at 218.
140 See id. at 223 (stating secure confinement should be used for the most
violent and dangerous juveniles).
141See id. at 227 (stating that nonviolent juveniles who need residential
placement should be considered for alternatives to institutionalization, such as group
homes, halfway houses, foster care, outward bound or therapeutic communities).
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incarceration serves to protect society from dangerous adolescents, it
fails to prepare these adolescents for their inevitable return to
society. 142 Punishment alone is inadequate to deter the offender from
committing crimes in the future; attention must be paid to the risk
factors that caused the youth to commit the crime in the first instance,
such as problems with family, school, friends, as well as drug or
alcohol dependence.143 In order to prepare the child for successful reentry into the community, the juvenile justice system must take
affirmative steps to ensure that each youth is equipped with the skills
he or she will need to combat the known risk factors and become
productive members of society. 144
The Intensive Juvenile Aftercare Program (IAP), 145 serves as a
model of how the court system, in collaboration with other agencies,
can be used to balance society's need to punish with the need to
into the community, the
rehabilitate the offender, so that upon release
46
1
reduced.
greatly
is
risk of re-offending
IAP seeks to: (1) prepare the youth for increased freedom and
responsibility in the community; (2) assist in and encourage
interaction and involvement between the youth and his or her
community; (3) ensure the youth's successful community adjustment
by working with both the offender and his or her community support
system, including family, friends, teachers, and employers; (4)
142 See Altschuler, supra note 100, at 231.

The lack of preparation a youth

receives for his/her inevitable return to the community is widely acknowledged as a
failure ofjuvenile incarceration. Id.
143See id. at 233 (describing the known risk factors that are associated with
recidivism). In general, juvenile offenders often face difficulties with substance abuse
and conflict management, as well as problems with family, school and peers. Id.
144 See id. (stating that incarceration must be accompanied by attention to the
known risk factors that are associated with recidivism).
141 See id. at 231-32. The Intensive Juvenile Aftercare Program (IAP) model,
developed by David Altschuler and Troy Armstrong, is a "risk-based, theory-driven
program prototype intended to guide the development and implementation of intensive
aftercare pilot programs for juveniles confined to secure correctional facilities." Id.; see
also David M. Altschuler, Issues and Challenges in the Community Supervision of
Juvenile Offenders, 23 S. ILL. U. L.J. 460, 475 (1999). The IAP model is currently "being
evaluated in a national demonstration initiative funded by the Office of Juvenile Justice
and Delinquency Prevention and the U.S. Department of Justice." Id.
146 See Altschuler, supra note 100, at 231-33 (describing the Intensive
Juvenile Aftercare Program).
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cultivate new resources and support if needed; and (5) monitor and
test the ability of both the offender and community to deal with each
other productively. 147 By using secure confinement for only the most
violent and dangerous juveniles and adopting the goals set forth by
IAP, courts would not only satisfy society's need to punish and
protect itself against dangerous youth, it would also serve society's
long-term interest in rehabilitating juveniles so they will become
productive members of society, rather than at-risk youths and
48
adults. 1
III.

IMPRISONMENT V. ALTERNATIVES TO INCARCERATION

Although there is an increase in the number of violent crimes
committed by children, statistics show that less than one-half of one
percent of all children actually commit such crimes.' 49 Regardless of
these percentages, the public is afraid and their fears are fostered by
journalists
and
politicians
who
label
these
children
"superpredators."'150
In light of recent events, the public has
demanded tough legislation to effectively deal with the problem of
juvenile crime,' 5 1 and has criticized the juvenile justice system as
being too soft on children.' 52 The politicians respond to such criticism
with legislation that broadens the category of offenses for which

141 Id. at 232 (listing the five basic principles that collectively establish IAP's
fundamental operational goals and mission).
148See Altschuler, supra note 100, at 233 (discussing the way IAP can be

used to balance the need to punish and hold youths accountable through incarceration,
with the need to protect society from juvenile offenders by reducing the risk of
subsequent offending once a youth is released back into the community).
149 See Baird & Samuels, supra note 123, at 179.
150See Peter Annin, "Superpredators"Arrive, NEWSWEEK, Jan. 22, 1996, at
57; Charles J. Aron & Michele S. C. Hurley, Juvenile Justice at the Crossroads,22-JUN
CHAMPION 10 (1998). America's youth are often labeled as "animalistic," "parasitic," and
referred to as "superpredators." Id. See also James Traub, The Criminal of Tomorrow,
NEW YORKER, Nov. 4, 1996, at 50.
151See, e.g., Maull, supra note 1, at A8 (referring to the brutal killing of a

man in Central Park by two teens).
152See Baird & Samuels, supra note 123, at 191. During the late 1980's and
early 1990's, society perceived juvenile courts as being "soft" on crime. id.
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children will be charged, and prosecuted as adults.' 53 Although this
leads to an increase in the number of juveniles incarcerated each year,
it fails to focus on the reasons why the child committed the crime in
the first place- the cause of the child's behavior. 154 Public officials
argue that they are only responding to the public's demand for stricter

penalties, and although this may be true, consideration must be given
effects of incarceration on our youth and on our
to the long-term
155
society.
A. Imprisonment

Advocates for the incarceration of juvenile offenders believe
that incarceration is the only answer for effectively curbing juvenile
crime. 56 By physically removing the juvenile offender from his or
her neighborhood, incarceration ensures safety within the
community. 157 Moreover, punishing juvenile offenders through
society's need to hold juveniles accountable
imprisonment satisfies
158
actions.
their
for
Critics of the juvenile justice system contend that the
traditional goals of rehabilitation no longer suit today's breed of
violent juvenile offenders. 159 They argue that these children are
151 See, e.g., 1998 N.Y. LAWS, ch. 435 (S. 6243) (expanding the scope of
juvenile offender offenses to include possession of a firearm on school grounds).
154See generally Altschuler, supra note 100, at 223 (noting that attention
must be paid to the risk factors that cause recidivism if incarceration is going to be
effective).
155see Giardino, supra note 120 and accompanying text.
156 See generally Sheffer, supra note 7, at 485-86 (describing how the
juvenile courts have become more punitive in recent years). For example, this approach
has lead to the enactment of legislation that mandates minimum prison sentences for
juvenile offenders. Id.
157 Id. at 486 (noting that incapacitation is one goal of punishment); see also
Anne R. Mahoney, "Man, I'm Already Dead": Serious Juvenile Offenders in Context, 5
NOTRE DAME J.L. ETHICS & PUB. POL'Y 443, 455 (1991) (stating that incapacitation

involves incarcerating or otherwise physically preventing the offender from
accomplishing further criminal acts).
158
See Giardino, supra note 120, at 236 (explaining how the public wishes to
hold juveniles accountable for their actions).
159See Yeckel, supra note 113, at 352 (stating that the juvenile courts were
neither designed, nor intended to handle violent juvenile offenders).
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unlike the children of the past who were merely "wayward"
delinquents joy riding or skipping school. 160 Today's youth are
"superpredators" and critics insist that incarceration will not only
serve to teach these dangerous children that they cannot commit such
egregious acts, but
will also physically prevent them from further
16
harming society. 1
Although the critics may be correct insofar as incarceration
will render the juvenile offender unable to continue his current
criminal activity, this only temporarily solves the problem. 62 What
happens to these children when they are inevitably released from
prison? What happens when they return to their old neighborhoods?
Will they be strong enough to resist the very temptations that caused
their incarceration in the first place?
The Honorable Michael A. Corriero 163 believes that
incarceration alone will not solve the problem of youth crime.1 64 He
states that "once we decide to put a 14 year old in jail, then what
happens to them is deadly. Their emotions are deadened, their spirit is
deadened, and where will they be when they're 19 or 20 years of age?
Will they be coming back to join the American mainstream? No,166I
doubt it.' 165 Imprisonment does not serve as an effective deterrent.
In fact, some studies show a direct correlation between imprisonment
160See Governor Pataki Announces Plan to Combat Juvenile Crime, Press

Release
(N.Y.
Executive* Chambers),
Feb.
4,
1997,
available
at
<http://www.state.ny.us/governor/press/feb4_97.html> (visited Jan. 29, 2000) (quoting
Senate Children and Families Committee Chairman, Stephen M. Saland). "Offenders
today are committing the most heinous, wanton crimes imaginable. I often refer to the
current system as being tailored for the children of Ozzie and Harriet, whose worst
offenses were perhaps truancy or joy riding." Id.

161See Victor L. Streib, 31 VAL. U. L. REV. 427, 430 (1997). Many believe
that strict forms of punishment will not only reduce teenage violence by removing
convicted offenders, either through imprisonment or execution, from any situation in
which they will commit future crimes, but also deter other teens from committing similar
acts. See also Annin, supra note 150 (referring to juveniles as "superpredators").
162 See Streib, supra note 161, at 430; Altschuler, supra note 100, at 223

(stating that attention must be paid to the risk factors that contribute to recidivism).
163The Honorable Michael A. Corriero has been the presiding judge over
New York County's Youth Part since 1992.
164See 48 Hours, supra note 21.

165 Id.(quoting Judge Michael A. Corriero).
166
See Altschuler, supra note 100, at 218.
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and increased rates of recidivism.' 67 In order to effectively deal with
168
the problem of juvenile crime, society must eradicate its cause.
Solutions that superficially deal with the problem are not solutions at
all.' 69 Programs designed to address the70underlying issues will better
serve the needs and interests of society. 1
Incarceration fails to serve the interests of the community in
many ways.' 7' For example, many experts believe that incarcerating
minors in adult prisons will only serve to encourage more
sophisticated forms of criminal behavior by exposing young offenders
to older, more experienced inmates who will teach them the intricacies
of criminal life. 172 Thus, upon release, these minors will be an even
greater threat to society.' 73 This is a distinct possibility in New York,
where teens as young as 16 are incarcerated in adult facilities. 74
Moreover, incarceration fails to provide juvenile offenders with the
skills needed to become productive members of society. 17 Rather
than teaching them how to interact with family members, neighbors or
167
See id. at 219 (accumulating evidence suggests that time spent in prison or
jail increases the risk of the re-offending by some offenders once they are released into
the community).
168 See Strieb, supra note 161, at 434 (noting that the long-term solution to
juvenile crime is not incarceration, but working within our communities to reduce the
number of violent teenagers).
169See generally Lisa A. Cintron, 90 Nw. U. L. REV. 1254 (1996) (punishing
juveniles in adult court without more is merely cosmetic crime control).
170
See generally Altschuler, supra note 100, at 223 (focusing attention on the
known risk factors that increase the likelihood of juvenile offenders committing another
crime upon release is crucial if we wish to combat juvenile crime).
171See generally Stansky, supra note 8, at 61 (discussing the disadvantages
of incarceration).
172 Jeffrey Fagan, director of the Center for Violence Research and
Prevention at Columbia University, believes that imprisoning minors only encourages
more sophisticated forms of criminal behavior. See id at 62. Mark Soler of the Youth
Law Center, believes that "[s]ending kids into the adult system sends them into schools
for crime." See id. at 61.
173 See id. (imprisoning children with adult inmates will prove more harmful
to society when these children are released because they have now been given the
opportunity to "learn the ropes" from older, tougher, more experienced inmates).
174See WARNER, supra note 12. In all criminal proceedings, persons aged 16
and older are considered adults in New York State.
175See generally Stansky, supra note 8, at 61 (incarcerating children will not
teach them how to interact with members of society).

660

N.Y.L. SCH. J. HUM. RTS.

[Vol. XVI

employers, incarceration solidifies their identity as criminal
offenders. 7 6 Once released, these teens go back to their old
1 77
neighborhoods, where all too often crime and violence persist.
Without the necessary training and skills, many of them will revert
back into their familiar patterns of behavior and end up in prison for a
178
second time.
B. Youthful Offender Treatment andAlternative To Incarceration
Programs
There are many people who believe that incarceration should
be used only for the most dangerous juvenile offenders, those who
179
commit violent crimes such as murder, rape and armed robbery.
For those children who are accomplices and on the periphery,
rehabilitation should remain the primary goal and alternatives to
80
incarceration should be utilized whenever possible.'
Youthful offender treatment enables the courts to "mete out
fair punishment for a young adult's crimes and transgressions yet
mitigates future consequences in recognition of ...the youth's lack of

experience and the court's hope for his future constructive life.
[Youthful offender treatment] is one of the most effective devices...
' 81
for striking the balance between competing valid interests."'
176Jeffrey Fagan, director of the Center for Violence Research and
Prevention at Columbia University, states that "[d]evelopmentally, [children incarcerated
in detention facilities have] their identities ... firmly and concretely molded as criminal
offenders. And what they don't learn because they're locked up are the skills needed to
become a family member, husband, neighbor or worker." Id.
177See Streib, supra note 161, at 434 (describing the environment in which
many of these troubled youth are raised).
178See Kathleen A. Strottman, Creating a Downward Spiral: Transfer
Statutes and Rebuttable Presumptionsas Answers to Juvenile Delinquency, 19 WHITTER
L. REV. 707, 749 (1998) (comparing recidivism rates of juveniles processed in juvenile
court and juveniles processed in adult criminal court). Efforts at rehabilitation and
prevention will help improve a defendant's personal situation, so that he or she will be
less likely to re-offend. Id.
179See generally Altschuler, supra note 100, at 223 (suggesting confinement
in secure facilities for only those youths who need it most, i.e., the most dangerous and
violent).
180See 48 Hours, supra note 21.

181People v. Gordon S., 454 N.Y.S.2d 19 (N.Y. App. Div. 1982).
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Traditionally, courts have had the authority to take into account a
wide variety of factors when determining a proper sentence. 182 In
deciding which adolescents are eligible for youthful offender
treatment, New York County's Youth Part considers each of the
following factors. 183 First, the court analyzes all of the information
presented pertaining to the youth. 184 This information is usually
obtained from a probation officer that conducts a pre-pleading
investigation in order to assess the youth's social history and
background. 185 Next, the court examines all the factors relating to the
offense, including the nature of the crime, the defendant's role, as well
as any injury sustained by the victim, in order to determine if the
youth is eligible for an alternative to incarceration program. 186 If the
child has engaged in an act of violence, resulting in injury or serious
threat of injury to the victim, his chances of obtaining youthful
Children who were
offender treatment are greatly reduced.18 7
accomplices or whose role in the offense was minimal have a greater
182See Williams v. New York, 337 U.S. 241 (1949).

183 See Corriero & Faber, supra note 5, at 4 (discussing the various factors
taken into account when determining which youths are eligible for youthful offender
treatment).
184See id.; see also People v. McCloskey, 460 N.Y.S.2d 177 (N.Y. App. Div.
1983); People v. Glen W., 453 N.Y.S.2d 217 (N.Y. App. Div. 1982); People v. Williams,
432 N.Y.S.2d 120 (N.Y. App. Div. 1980); People v. Richard H., 409 N.Y.S.2d 793 (N.Y.
App. Div. 1978); People v. Andrews, 409 N.Y.S.2d 728 (N.Y. App. Div. 1978); People v.
Gower, 357 N.Y.S.2d 257 (N.Y. App. Div. 1974); People v. Kerr, 351 N.Y.S.2d 227
(N.Y. App. Div. 1974). Together, these cases indicate that such factors as the gravity of
the offense, the manner in which it was committed, possible mitigating circumstances, the
defendant's prior criminal record, prior acts of violence, recommendation by the
Department of Probation in the presentence report, the attitude evinced by the defendant
towards society and respect for the law, as well as the defendant's prospects for
rehabilitation, are taken into account by the sentencing judge when deciding whether to
grant the defendant youthful offender treatment.
185
See Corriero & Faber, supra note 5, at 4.
186See id. See also WARNER, supra note 12, at 97. In New York City, there
are numerous diversion programs, pretrial release programs, alcohol and drug treatment
programs, and alternative sentencing programs available to young defendants. For
example, the Youth Advocacy Project, the Dome Project and the Andrew Glover Youth
Program, provide eligible youth with community based alternative to incarceration
programs. Id.
187See, e.g., 48 Hours, supra note 22 (noting that children who have engaged
in violence, who have put guns to people's heads, or have stabbed people are normally
put in jail).
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88
chance of receiving youthful offender treatment and probation. 1
After the initial court visit, an in-chambers conference is
scheduled and all parties involved in the matter, i.e., prosecutor,
defense counsel, social workers and alternative to incarceration
representatives are asked to attend.' 89 At this conference, a proposed
disposition is usually reached by the parties. 190 If the court has
previously determined that the child is eligible for youthful offender
treatment, a plea is structured so that the defendant will be given an
opportunity to demonstrate his willingness to cooperate with the court
and his ability to change his behavior.'91
Once the court decides to give the child a chance to earn
probation and youthful offender treatment, the court will postpone
sentencing following a guilty plea and place the child in an alternative
to incarceration program.1 92 Once placed, the child must abide by all
the rules and regulations set forth by the program and the court; if the
child fails to do so, he or she will be subject to a term of
imprisonment,
forfeiture of youthful offender treatment and a felony
93
conviction.
Over 400 juvenile offenders have appeared in Manhattan's4
Youth Part between September 1992 and January 1997.'1195
Approximately 60 percent of them were placed in a program.
Roughly 17 percent of these children were rearrested while in the
program. 196 Compare this figure with the statistics provided by the
Division for Youth Facilities, which indicate that nearly 60 percent of
juvenile offenders placed in detention facilities have been rearrested
within 30 months of their release.' 97 Thus, it appears that alternative
to incarceration programs are successful for the majority of troubled
188See
189See
190See
191See

id.
Corriero & Faber, supra note 5, at 4.
id.
id.

192See id.; see also WARNER, supra note 12, at 97-108A (describing the
various types of alternative to incarceration programs available to juvenile offenders in
New York City).
193 See id.

194See Corriero & Faber, supra note 5, at 4 n.3
'9' See id. at 4.
196 See id. at 4 n.5.
197See id.
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youth.
IV. SENATE BILL 1404

Under current law, it is within the court's discretion to decide
which juvenile offenders are eligible for youthful offender treatment,
provided the defendant was not convicted of any class A-I or A-II
felonies, such as murder, arson, kidnapping, armed felony, rape in the
198
first degree, sodomy in the first degree, or aggravated sexual abuse.
After the court considers several factors, such as the seriousness of the
charges and defendant's role in the offense, a determination is made
199
as to whether this child is suitable for youthful offender treatment.
If the court deems this child eligible for a second chance, the child
will be placed in a program. 20 0 If the court believes this defendant is
no longer a threat to society, has proven his willingness to change and,
therefore, has earned probation,
the court may adjudicate the
20
defendant a youthful offender. '
Proposed Senate Bill 1404 would expand the category of
offenses which would render a defendant ineligible for youthful
20 2
offender treatment to all class B violent felonies, including robbery.
Robbery is the most common crime committed by juvenile offenders
in New York County. 203 Senate Bill 1404 would eliminate youthful
offender treatment for all defendants convicted of a class B violent
felony, with little regard to the individual's role in the offense.20 4 In
effect, Senate Bill 1404 would mandate prison time for the majority of
juvenile offenders, unless the court makes special findings. 2 5 If the
court finds either (1) mitigating circumstances that bear directly upon
the manner in which the crime was committed; or (2) where the
198See WARNER, supra note 12.

199
See Corriero & Faber, supra note 5, at 4.
id.
201 See id.
202 Id. (listing which crimes are class B felonies in New York State); S. Bill
200 See

1404, 1999-2000 Reg. Sess. (N.Y. 1999).
203Interview with Mollie Faber, Court Attorney to the Honorable Michael A.
Corriero, in New York, N.Y. (Feb. 11, 1999).
204 See WARNER, supra note 12 (discussing accomplice liability).

205 See S. Bill 1404.
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defendant was not acting alone, the defendant's role was relatively
minor, but not so minor as to constitute a defense to the prosecution,
the court may adjudicate the minor a youthful offender.20 6 Although it
would be possible for the court to find that such circumstances exist,
the proposed legislation embodies a presumption against youthful
offender treatment for these defendants. 20 7 The legislation, at a
minimum, would make it more difficult for a court to give a child a
second chance in this manner.20 8
For example, suppose a defendant is brought before the court,
charged with robbery in the first degree, a class B violent felony.20 9
He is one of several co-defendants. 2 10 The victim sustained a
laceration to his face, and although it is unclear who the knife-wielder
was, there is some evidence that this defendant may have been the one
who cut the victim's face.2 1' Several of the defendants are juvenile
offenders, but this particular defendant turned 16 years old a few
weeks before the crime. 2 12 If convicted he faces a minimum of 5
years in prison, unlike his juvenile offender co-defendants who were
14 and 15 years old at the time of crime and face a prison term of one
to three years.2 13 While the case is pending the 16214year old defendant
is housed in Rikers Island, an adult prison facility.
The prosecution argues that the defendant should serve time in
prison, while the defense recommends release into a program.21 5 The
court considers all the information that is gathered as well as the
attorneys' recommendations.2 16 On the one hand, this defendant
seems to be a good candidate for one of the programs because it is his
206
207

See id.
Interview with Mollie Faber, Court Attorney to Honorable Michael A.

Corriero, in New York, N.Y. (Feb. 11, 1999).
208 See id.
209 Hypothetical situation based on a case from New York County's Youth
Part.
210

id

211 id.

212See supra note

62 (defining a juvenile offender).
Corriero, supranote 10, at 52 n.2.
Hypothetical situation based on a case from New York County's Youth

213See
214

Part.

215id
216 td.
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first offense and he has a strong support system already in place. 17
On the other hand, there is a possibility that this defendant inflicted a
serious wound upon the victim. 218 The court speaks to the victim to
get a sense of how he feels about the available sentencing
alternatives. 219 The victim acknowledges that prison may not be the
answer, but is uncomfortable with the idea that the defendant may be
released back into the community. 220 In the interests of justice, and all
parties concerned, the court, through the use of its discretion, allows
the defendant to enter a plea of guilty, on the condition that the
defendant remain in prison for one year. 221 Depending on the
defendant's behavior, the court may release the defendant into a
program, where he will be given a chance to earn probation and
youthful offender treatment. 2222 This is known as the split sentence
223
If the defendant fouls up while in the program, the court
option.
will send him back to prison and he will face a term of five years.224
This result would not be possible if Senate Bill 1404 is
Under the proposed legislation, youthful offender
enacted.225
treatment for any class B violent felony would not be granted unless
the court finds mitigating circumstances in the manner in which the
crime was committed or the defendant's role was minor. 26 Even
then, there appears to be a heavy presumption against such
treatment.22 7

The split sentencing

scheme,

in the above-mentioned

217Defendant's mother came to court on each adjourn date; his teacher also
appeared in court and stated that he would take a special interest in the defendant and
assist him with school and obtaining employment. Id.
218Although there was some evidence that pointed to this defendant as the
knife-wielder, the prosecution stated that it would not be able to prove it. Id.
219 Hypothetical situation based on a case from New York County's Youth
Part.
220Id.
221Id.
222id.

223Interview with Mollie Faber, Court Attorney to Honorable Michael A.
Corriero, in New York, NY. (Feb. 11, 1999).

224 See Corriero, supra note 10, at 52 n.2.
225 See S. Bill 1404, 1999-2000 Reg. Sess. (N.Y. 1999).

226 See id.
227 Interview with Mollie Faber, Court Attorney to Honorable Michael A.
Corriero, in New York, N.Y. (Feb. 11, 1999).
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hypothetical, seems to satisfy the needs of all parties involved. Since
the defendant will be incarcerated for one year, society's need to hold
the defendant accountable for his actions and prevent him from
committing future crimes is met. 228 Also, society's long-term interest
in rehabilitation is satisfied by giving the defendant the opportunity to
participate in a program that will help provide the necessary tools and
resources needed to assist the defendant in becoming a productive
member of society. 229 The defendant also benefits from such a
disposition by having the opportunity to replace his criminal
conviction with a youthful offender adjudication, thereby avoiding
both the stigma
and the consequences that flow from a criminal
230
conviction.
Senate Bill 1404 would greatly reduce the court's discretion in
such situations. 23 1 The court, in the above-mentioned hypothetical,
232
would not have had the flexibility to structure such a disposition.
Under the proposed legislation, not only would the most violent
juveniles be incarcerated, but so would the accomplices and those
teetering on the edge who may only need a stern warning from the
court and a support system that can assist them in getting back on
2 33

track.

V. CONCLUSION

Since its inception in the late 19th century, the juvenile justice
system has sought to rehabilitate juvenile offenders. 234 Over the
228See generally Giardino, supra note 120, at 236 (noting that the public
generally wishes to hold juvenile offenders accountable for their actions).
229 See generally In re Melieck H., 647 N.Y.S.2d 669, 673 (N.Y. Fam. Ct.
1996) (discussing how the public's interest in rehabilitation is "profound and
longstanding").
230 See generally Corriero, supra note 64.
231See S. Bill 1404.

232 See id. If enacted, this bill would mandate that all juvenile offenders
convicted of a class B violent felony would not be eligible for youthful offender
treatment, unless the court makes "special findings."
233See id. No distinction is made among different participants in the crime;
therefore, both the knife-wielder and the lookout are barred from youthful offender
adjudication if found guilty of a class B violent felony.
234 See Forst & Blomquist, supra note 43, at 324.
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years, and in light of recent events, the goals of the juvenile justice
system have changed. 5 No longer is rehabilitation the only goal;
punishment is quickly becoming the main objective of the juvenile
courts.23 6

Despite its popularity, punishment alone can never be

237
enough to further the interests of society.
If Senate Bill 1404 is enacted, the court's traditional discretion
to decide which youths are eligible for youthful offender adjudication
is greatly diminished.238 Courts will have little opportunity to
structure a sentence that benefits all parties involved, especially
society. 239 Although many people believe that locking up juvenile
offenders is the only answer to the problem of youth crime, research
has shown that incarceration, without concurrent programs structured
to rehabilitate, educate and prepare the offender for his eventual
reintegration into society, is not enough to prevent these youths from
committing further crimes in the future. 240 Courts must have the
ability to decide on an individual basis which youths are likely to
benefit from alternative to incarceration programs and which youths
are truly in need of imprisonment.241 Such individualized treatment is
of the defendants, but for
essential, not simply for the rehabilitation
242
the long term safety of society.

Alison Marie Grinnell

235 See Giardino, supra note 120, at 236.
236 See id.

237 See generallyAltschuler, supra note 100, at 218.
238 See S. Bill 1404; Interview with Mollie Faber, Court Attorney to

Honorable Michael A. Corriero, New York, N.Y. (Feb. 11, 1999). If enacted, this bill
would bar the majority of youths who enter Manhattan's Youth Part from obtaining a
youthful offender adjudication.
239 See S. Bill 1404.
240 See generally Altschuler, supra note 100.
241 See 48 Hours, supra note 21. When asked how he determines which

youths are eligible for alternative to incarceration programs and youthful offender
treatment, Judge Michael Corriero states that he considers all the available information
pertaining to the defendant, as well as the one-on-one interaction he has with the child in
the courtroom. Id. As a result of this interaction, the Judge is in the best possible position
to determine which youths are deserving of a second chance.
242 See generally Altschuler, supra note 100.

